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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
ROCKY LEE HEWLETT,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48352-2020
ADA COUNTY NO. CR01-18-51823

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Rocky Lee Hewlett appeals from the district court’s order denying his Criminal Rule 35
motion for reduction of his sentence, which was a prison term of ten years, with three years
fixed, for aggravated battery. In connection with his Rule 35 motion, Mr. Hewlett presented
information concerning his pre-existing medical condition and the heightened danger he faces in
prison by the risk of COVID-19. On appeal, he argues that his sentence was unreasonably harsh
in light of that information, and that the court’s denial of his motion represents an abuse of the
district court’s sentencing discretion.
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Statement of the Facts and Course of Proceedings
In October of 2018, Mr. Hewlett and Kevin McClure got in a physical altercation with
Arthur Bright over money.

(PSI, p.4; Tr., p.17, L.7 – p.20, L.1.)

During the struggle,

Mr. McClure repeatedly struck Mr. Bright with a baton, and Mr. Hewlett delivered two kicks
after Mr. Bright fell to the ground. In April of 2020, Mr. Hewlett pled guilty to aggravated
battery and in June of 2020, the district court sentenced him to ten years, with three fixed, and
sent him to prison. (C.R., p.103.)
Mr. Hewlett moved for a reduction of sentence pursuant to Idaho Criminal Rule 35(b),
accompanied by records establishing his pre-existing medical condition, epilepsy, and medical
expert opinions concerning COVID-19, the risks of spreading infections through correctional
institutions, and the special danger to persons with epilepsy if they become infected with the
virus. (C.R., pp.108-49; Aug.Conf.Ex.)1 Mr. Hewlett argued the danger of remaining in custody
during the COVID-19 pandemic, especially in light of his pre-existing medical condition,
rendered his sentence unreasonably harsh. (C.R., pp.108-49; Aug.Conf.Ex.) He asked that the
fixed portion of his sentence be reduced to time served so that he would be immediately eligible
for release on parole, and he asked the court for a hearing. (C.R., p.111.)
The State filed a response in which it recognized the seriousness of COVID-19.
(Aug.R., pp.1-21.) The State did not dispute Mr. Hewlett’s medical condition or the contents of
the medical information he presented, except that it disagreed with Mr. Hewlett’s medical
expert’s opinion that COVID-19 presents a heighten danger to persons with epilepsy.

1

Citations to the “C.R.” are to the 181-page electronic file entitled “Corrected Clerk’s Record,”
filed January 22, 2021. Citations to “Aug.Conf.Ex” are to the 22-page electronic file entitled
“Augmented Confidential Exhibits,” also filed on January 22, 2021. Citations to “Aug.R.” are to
the Augmented Record, submitted with Mr. Hewlett’s Motion to Augment, which is being filed
contemporaneously with this Appellant’s Brief.
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(Aug.R., pp.1-4.)

Rather, the State argued the medical information did not support

Mr. Hewlett’s request for release. (Aug.R., pp.1-4.) The State alternatively argued that, even if
prison presented a serious danger to Mr. Hewlett’s life, Mr. Hewett presented “too much of a
public safety risk to be considered for relief.” (Aug.R., p.4.)
Mr. Hewlett filed a reply, pointing out that reducing the prison population furthers public
safety by reducing the spread of infection to medical professionals, and by protecting other
medical resources needed to keep the public safe during the pandemic. (Aug.R., pp.22-26.)
The district court declined Mr. Hewlett’s request for a hearing and denied his motion for
Rule 35 relief. (Aug.R., pp.27-31.) In its memorandum decision and order, the court provided
its reasoning:
The court accepts as fact that COVID-19 presents more danger to persons
afflicted with certain [conditions], and epilepsy may be one of those. It would be
a mistake to underestimate the scope of those in particular danger. It would also
be a mistake to ignore the goals of sentencing because the defendant’s medical
condition puts him at greater risk than some at equal or lesser risk than other
inmates. Based on the record, the court cannot find that the defendant is so
acutely at risk, that he should be excused from an otherwise lawful and
appropriate sentence. In short, the court cannot find that defendant’s medical
condition justifies leniency.
(Aug.R., p.31.)
Mr. Hewlett filed a Notice of Appeal that is timely from the order denying his Rule 35
motion. (C.R., p.156.) He is currently incarcerated and will not be eligible for parole until May
of 2022.

ISSUE
Did the district court abuse its discretion when it denied Mr. Hewlett’s Criminal Rule 35 Motion
For Reduction Of Sentence?
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ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Hewlett’s Criminal Rule 35
Motion For Reduction Of Sentence
A.

Introduction
Mr. Hewlett argues that in light of his pre-existing condition, the risk of serious injury or

death if he became infected with COVID-19, and the increased risks of being infected while
incarcerated, his sentence of imprisonment is unreasonably harsh. He asserts the district court
abused its discretion when it denied his request to reduce the fixed portion of his sentence.
B.

Standard Of Review
The district court’s sentencing decisions are reviewed under the multi-tiered abuse of

discretion standard. State v. Miller, 151 Idaho 826, 834 (2011). The relevant inquiry is whether
the district court: correctly perceived the issue as one of discretion; acted within the boundaries
of its discretion; acted consistently with the legal standards applicable; and reached its decision
by an exercise of reason. Id.; see also State v. Le Veque, 164 Idaho 110, 12 (2018).
A request for reduction of sentence pursuant to Idaho Criminal Rule 35(b) is essentially a
plea for leniency which may be granted if the sentence originally imposed was unduly severe.
State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994). “When presenting a Rule 35 motion, the
defendant must show that the sentence is excessive in light of new or additional information
subsequently provided to the district court in support of the Rule 35 motion.” State v. Huffman,
144 Idaho 210, 203 (2007). “The criteria for examining rulings denying the requested leniency
are the same as those applied in determining whether the original sentence was reasonable.”
Trent, 125 Idaho at 253.
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When a defendant challenges her sentence as excessively harsh, the appellate court will
conduct “an independent review of the record,” giving consideration to governing criteria, i.e.,
the nature of the offense, the character of the offender, and the protection of the public interest.
Miller, 151 Idaho 828. The appellate court will deem the sentence to be excessive if the sentence
is unreasonably harsh “under any reasonable view of the facts.” See State v. Strand, 137 Idaho at
460; State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982).
Mr. Hewett asserts that, in view of the medical information provided with his Rule 35
motion, the three-year fixed portion of his sentence is excessive and objectively unreasonable,
representing an abuse of discretion under the fourth prong of the abuse-of-discretion standard.
C.

Mr. Hewlett’s Sentence Is Objectively Unreasonable In Light Of The Medical
Information Related To Covid-19 Presented With His Rule 35 Motion
COVID-19 is a pandemic infectious disease. (C.R., p.138.) At the time Mr. Hewlett

filed his Rule 35 motion, the virus had killed over 100,000 people in the United States. (C.R.,
p.138.) Within less than a year, that number increased nearly five-fold, with the current death
total exceeding 550,000.2 As detailed by Mr. Hewlett’s medical experts, the symptoms of
COVID-19 begin with a cough, fever, and fatigue. (C.R., p.138.) As the virus progresses, it
causes the additional symptom dyspnea, or difficulty breathing.

It can additionally cause

symptoms including diarrhea, muscle aches, chills, and sore throat. (C.R., p.138.) As the virus
continues to ravage an infected person’s body, it often becomes necessary to take aggressive
treatment action to include intubation and mechanical ventilation. (C.R., p.138.) Individuals
infected with COVID-19 will sometimes die because of the virus. (C.R., p.138.) Death typically
results from acute respiratory distress syndrome (ARDS).
2

According to the Centers for Disease Control and Prevention, COVID Date Tracker
(https://covid.cdc.gov/covid-data-tracker/#datatracker-home) (last visited April 2, 2021).
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Also, COVID-19 and its symptoms can interact with other pre-existing medical
conditions in a manner that aggravates those conditions and can also cause death. (C.R., p.138.)
As support for his requested relief, Mr. Hewlett presented the Declaration of Dr. Marc Stern, a
nationally recognized, highly credentialed expert in incarceration epidemiology. (C.R., pp.117134.) Dr. Stern stated that prisons, like other congregate living environments, present a high
additional risk of infection from COVID-19, and highly negative medical effects, including
death, can follow from such an infection. (C.R., pp.117-18.) He predicted that if and when
COVID-19 is introduced into a correctional facility, the risk of spread would greatly, if not
exponentially, increase, as already evidenced by the spread of COVID-19 in two other
congregate environments: nursing homes and cruise ships. (C.R., p.118.) Dr. Stern pointed out
that, worse than cruise ships, correctional facilities are not closed systems, and staff, new
detainees, inanimate objects – all potential vectors for virus – are introduced each day.
(C.R., p.118.) Thus, Dr. Stern predicted, despite the State’s best efforts to follow preventative
guidelines, the introduction of predicted the virus into prisons would be inevitable.
(C.R., p.118.) Moreover, because prison staff travel each day to the facilities and back to their
homes, when infection develops in the prison, “there is also significant risk that the infection will
be transmitted to family and friends of the staff.” (C.R., p.118.) Dr. Stern stated further,
In short, the risks that confront individuals at correctional facilities stem from
their very nature as congregate environments. Thus even following the
recommendations of the [public health authorities] with regard to preventative
measures only decreases, but does not eliminate, the risk of introduction and
spread of coronavirus in a correctional facility.
(C.R., p.118.)
Dr. Stern also pointed out that, because guidance provided by public health authorities
states that social distancing should be provided “if space allows,” correctional facilities can claim
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compliance without in fact providing a safe facility. (C.R., p.119.) He recommended that public
safety interests be advanced by releasing individuals and downsizing of incarcerated populations.
(C.R., pp.119-121.) Dr. Stern explained that, because detaining individuals – vulnerable or not –
in prison settings increases the risk of spreading infection, releasing incarcerated individuals
permits them to practice appropriate preventative measures.

(C.R., p.121.)

Dr. Stern

emphasized that, “for the first time in history, decisions about incarceration need to be made on
the basis of public safety, not only considering criminal justice-related factors, but also public
health-related factors.” (C.R., p.121.)
Mr. Hewlett also presented the Declaration of Dr. Kathleen Sullivan, a pulmonary and
critical care physician in Boise, with practice experience in both St. Luke’s and St. Alphonsus
hospitals. (C.R., pp.135-46.) A doctor on the front lines of the pandemic in Idaho, Dr. Sullivan
urged government decision-makers to work to protect our community from COVID-19, and
warned of unnecessary death and an overwhelmed medical infrastructure.

(C.R., p.139.)

Dr. Sullivan asserted actions that stop the virus from spreading in correctional facilities will
inure to the benefit of the public and will save lives. (C.R., p.138.)
Importantly, Mr. Hewlett presented the Declaration of Dr. Robert T. Wechsler, a
specialist in the diagnosis and treatment of epilepsy. (C.R., pp.144-48.) Dr. Wechsler is the
medical director of the Epilepsy Center at St. Luke’s Hospital in Boise, and he also holds a PhD
in neuroscience. (C.R., p.145.) In his Declaration, Dr. Wechsler stated that persons with the preexisting condition of epilepsy “face a significantly higher risk of seizures occurring while ill, if
they become infected with COVID-19.” (C.R., p.147.) He explained that for persons with
epilepsy, “any illness, including respiratory illnesses and those causing fevers, can cause seizures
to unmask and occur in a person who otherwise has their epilepsy under control.” (C.R., p.147.)
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Dr. Wechsler stated that, as a virus that causes respiratory symptoms and fever, COVID-19
“presents an extraordinary danger to those with epilepsy,” and that “seizures can lead to
substantial risks of complications, injury, and even death.” (C.R., p.147 (emphasis added).)
Based on the foregoing, and contrary to the district court’s reasoning (Aug.R., p.31),
Mr. Hewlett’s request for relief does not ignore the goals of sentencing. The primary purpose of
sentencing is the protection of society, and as established by the medical evidence, reducing the
prison populations during the COVID-19 pandemic serves that purpose. Moreover, and contrary
to the reasoning of the district court (Aug.R., p.35), Mr. Hewlett is not asking to be “excused”
from his sentence; he asks that he be spared the “extraordinary danger” of incarceration during
the COVID-19 pandemic presents to him, due to having epilepsy. The effect of his sentence
could be death or serious injury (C.R., p.111), and is unjustified under Idaho’s uniform
sentencing scheme.
Ultimately, the information Mr. Hewlett presented with his Rule 35 motion demonstrates
that his sentence is excessively harsh and unreasonable. The district court should have granted
the requested reduction of sentence, and its denial of Mr. Hewlett’s Rule 35 motion should be
reversed.
CONCLUSION
Mr. Hewlett respectfully asks this Court to reverse the district court’s order denying his
Rule 35 motion, and to remand his case with instructions that the district reduce the fixed portion
of his sentence to time served, so that he will be immediately eligible for parole.
DATED this 9th day of April, 2021.
/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 9th day of April, 2021, I caused a true and correct copy
of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas

9

